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Abstract 

Economic development cannot be separatedj-om the legal development as the efforts to 
manifest national develoment. W N o .  21 Tahun 2008 as an adequate law can provide bet- 
ter protection for inverstors. In Bagir Manan 's views, adequate laws contain three impor- 
tant elements existing in Acts (UU). The three elements are juridical, sociological, andphi- 
losophical aspects. From the juridical aspect, the regulating syaria banking enensting in UU 
No.21 Tahun 2008 is bound in nature. Sociological aspect is accomodated in offeredprod- 
ucts and services covering universal banking. Philosophical aspect is the improvement in 
justice based on syaria prnciples.The constraints of W ' N o .  21 Tahw 2008 are that this 
Act has not been comprehensive on regulating the implementation of banking activi- 
ties orproducts by means of electronic facilities as the impacts of global economy bringing 
to national economic development. The aforementioned legal problems require specific 
rules such as separately regulating. 

Keywords: Legal System. Syariah Banking, W NO. 21 Tahun 2008, Economic Develop- 
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INTRODUCTION to anticipate any vrogress of social life in- 

The goal of national development i s  to cre- 
ate people's welfare and justice, and a de- 
veloped, independent country having com- 
petitiveness. Such goals should be devel- 
oped continuously in many areas such as 
economic development relating to other areas 
(Kusumaatmadja,2002). 

One of the obstacles in performing 
economic development relating to banking 
area is the legal apparatus factor that should 
be developed to balance the needs of con- 
tinuously-developing society. The reality 
shows that the development in banking field 

. and its facilities improves rapidly leaving 

- .  - 
cluded b-anking field. 

The legal development is the reali- 
zation of national legal system The legal 
development in banking field, in the global- 
ization and reform era, is that the attempt to 
implement the effectivity of banking legal 
system as the national laws covering legal 
substance, legal structure, and the involve- 
ment of the society having high legal aware- 
ness to support the formulation of the in- 
tended national banking legal system.' 

Banking institution, as an agent of 
trust, is the trust of society as the alternative 
investment and funddeposit institution, and - - - 

the development of national laws. Therefore, 
the national legal development is expected n e  law no 17 of 2007 on the Medium T- 

Development Plan Nasioanl Year 2005 to 2025 
(National RPP) 
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also banking service activities. As the agent 
of trust, banking institutions bring the con- 
sequencies to the important aspects of insti- 
tutional and individual integrity. Therefore, . 
banking institutions are the agent of national 
development; 

Banks, either syaria/lslamic banks 
(based on the syaria principles) or conven- 
tional banks, function as intermediary insti- 
tutions - raising the fund fiom the society 
and rechanneling the fund to the society in 
need in the form of costing. The differences 
between them are that the syaria banks cany 
out their business not on the basis of interest 
(interest-fiee), but on the syaria principles, 
namely, profit and loss sharing principle 
(Sjahdeini,2005). , 

As the agent of development, 
syariu bank shows the increase despite not 
being so fast. The total asset-shares of 
syariah banking compared with conventional 
bank, indicate the increasi of 1,84 % or Rp. 
36.538 billion compared with Rp.1, 985.000 
billion in December 2007. For the last years 
syaria banking increases from the total asset 
of Rp 20.880 billion in December 2005 to 
Rp. 36.538 billion in December 2007 or 
increases of 74,9 %. The banking fund rais- 
ing increases of 79,7% fiom Rp. 15.582 bil- 
lion in December 2005 to Rp. 28.012 billion 
in December 2007. The payment increases 
of 83,4 % fiom Rp.15.232 billion in Decem- 
ber 2005 fiom Rp.. 27.944 billion December 
2007(Rahmana and Purba,2009). 

There. is a view, that slowly- 
developing syariah banking in Indonesia is 
caused fiom the lack of effective regula- 
tions, adequate regulations in the form of 
specific acts separated fiom the acts of con- 
ventional banking . (Rahmana and 
Purba,2009). 

All syaria banking regulations have 
been accomodated in W No. 7 Tahun 1992 
regarding banking. However, the regulations 
have not regulated strictly on the syaria 
banking. By paying attention to the realistic 

needs on syaria banking, askthe endeavour to 
implement the effectivity of national legal 
system in pursuing the achievement of peo- 
ple's justice and perosperity based on the 
economic democracy, the development of 
economic system based on the values of 
justice, togetherness, even distribution, and 
usefulness in accordance with syaria princi- 
ples, the government has legislated regard- 
ing syaria bank hoping that this legislation 
can adequately give a better protection for 
investors in particular, and for society in 
general. W No. 21 Tahun 2008 is expected 
to be able to contribute to the operational 
syaria banking because the syaria banking 
has specifications. Despite the fact that UU 
No. 21 Tahun 2008 regarding syaria banks 
has comprehensively regulated banking ac- 
tivities on the basis of syaria principles, it 
has not comprehensively regulated opera- 
tional activities or bank products employing 
electronic facilities 

Along with the global economy 
having impacts on national economic devel- 
opment the use and choice of electronic 
facilities in syaria banking are compulsory. 
Therefore, the legal system of syaria bank- 
ing must be specific because the types of 
products and services derive fiom conven- 
tional banking. This legal system will be 
related to the syaria-based business model 
and syaria-based transaction model starting 
fiom liow to conduct transaction, contract, 
business calculation until bookkeeping. 
Therefore, developing effective legal system 
of syaria banking including its relation to 
the electronic facilities of syaria banking is 
not enough through only doing something in 
an ad hoc manner or modifylug the legal 
system of conventional banking facilities. 
Therefore, the legal system of electronic 
facilities for syariah banking should be the 
results of the re-engineering process of in- 
formation technology starting fiom the core 
business. The entire reengineering process 
should be conducted to obtain the legal sys- 
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tem that is truely based on the syaria so that 
this can accomodate the development of 
syaria business. The use of electronic facili- 
ties for syaria banking should not be lagged 
behind although in reality, the complexity of 
syaria banks can happen because if a syaria 
bank produces a product, then the product 
should firstly be registered in National 
Syariah Board Indonesian Ulema Council 
(DSN-MUI) to obtain the fatwa. If agreed, 
the product should be brought to Bank Indo- 
nesia (Central Bank) to obtain the approval 
of the Cental Bank, while the product of 
conventional bank is only brought and regis- 
tered in the Central Bank. 

It is necessary to have the compre- 
hensive regulations that regulate the opera- 
tional activities or banking products using 
electronic facilities. The Acts on banking, 
Central Bank, and syariah banks are still 
l i i t e d  and inadequate in regulating the ac- 
tivities using electronic facilities. Even there 
is not any Acts specifically regulating trans- 
actional activities through electronic media. 
This is very needed for balancing the devel- 
opment of international economy that has 
continually integrated to the global financial 
market. The circulation of fund crossing 
border has become the need for global econ- 
omy players so that such condition can 
stimulate national economy. As a universal 
transaction, transactional activities involve 
many parties both fiom foreign and domes- 
tic parties. Partners of domestic business 
players need to get certainty relating to the 
smoothness and security of conducting 
transactions in Indonesia. The guarantee of 
the legislation availability as adequate legal 
system regulating transactional activities is 
needed not only for demestic parties but also 
for foreign parties. Perceiving the complex- 
ity and the wide scope regulated, the regulat- 
ing of transactional activities using elec- 
tronic facilities needs to be formulated in the 
form of Acts (undang-undang). In order to 

players in performing banking activities 
using electronic facilities, regulating the 
electronic facilities should be effective for 
all kinds of financial instituions -banking 
institutions and non-ba&ing institutions in 
carrying out their business activities either 
employing conventional principles or 
syariah principles. Today, the regulations 
relating to the electronic facilities are still in 
the form of the Regulations of Central Bank 
(PBI) and Circular Lettter of Central Bank. 

EFFECTIVITY OF LEGAL SYSTEM 
ON SYARLQ BANKING LAWS IN UU 
NO. 21 T m  2008 

Syaria banking activities in Indonesia have 
started since 1992, through the operational 
activities of PT  Bank Muamalat Indonesia. 
The regulations on syaria banking are previ- 
ously accomodated in W No. 7 Tahun 1992 
regarding banking. The regulations have not 
regulated strictly on syaria banking. By the 
existance of amendment of banking Acts, 
UU 10 Tahun 1998 regarding the changes to 
UU No. 7 Tahun 1992 concerning banking 
has accomodated several regulations on 
syaria banking activities among others the 
definition of bank covering syaria banks, 
syaria principles, costing, and oter regulat- 
ing. 

UUNo. 7 Tahun 1992 regarding the 
aforementioned banking has provided more 
adequate legal base and greater opportunity 
in increasing the effectivity of legal system 
on syaria Banking in Indonesia This can 
encourage the development of syaria banks 
so that these acts can reach more people in 
need all over Indonesia (Rae,2009). 
According to H. Thiery, 

Een system is een geheel van alkaar 
wedenijds beinvloedende compo- 
nenten, die volgens een plan geor- 
den zijn, teneinde een bepaald doe1 
re bereiken. 

provide equal regulations to all business 
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System is a number of components 
which influence each other based on the 
intended planning to achieve the certain 
goals (Rae,2009). Legal system is a compi- 
lation or network of regulations that can 
create and maintain process and structure. 
Banking laws are, 

Anything related to the rules and 
regulations that regulate banking 
activities. 

Syariah Banking Laws are, 
Anything related to the rules -and 
regulations that regulate syaria 
banking activities. 

The general sense of syaria banks, in some 
countries called Islamic Bank, is syaria 
banking activities or Islamic Bank applying 
Islamic laws (syaria) into banking sectors or 
even in other modem commercial activities. 
Karnaen Perwataatmadja and Muhammad 
Syafi'i Antonio define Islamic Bank as fol- 
lows (Rae,2009), 

Islamic Banks are banks conduct- 
ing their operations on the basis of 
syaria principles, particularly, in 
terms of mu'amalah (islamic busi- 
ness). 

2009). This requires legitimacy, among oth- 
ers in the form of adequate legislation that 
tends to go to the agreement leading to obe- 
dience or use. Obedience is the accordance 

' 

between actions and norms or instructions 
on regulating syaria banking laws not only 
in the form of the instructions but also in the 
form of use or non-use, and misuse of the 
regulating. Effectivity of legal system on 
syaria banking laws will depend on the tar- 
gets and objectives of the regulations. 

In conjuction with the use, syaria 
banking is increasing despite not being so 
fast. At least, it is indicated by the increasing 
syaria bank performance from Desember 
2005 to ~es&nber 2007, namely, the in- 
crease of total asset by 1,84 %, the increase 
of total asset by 74, 9 %, the increase of 
fund raising by 83,4 % (Rahmana and 
PurbaJ009). 

The fact that syaria banking devel- 
ops slowly in Indonesia is because it has not 
been supported with the adequate regula- 
tions in the form of the particular Acts sepa- 
rated fiom the Acts of conventioal banking 
(Rahmana and Purba,2009). Therefore, they 
need perfecting or reviewing through legis- 
lating UU No. 21 Tahun 2008 in order to 
perform the optimal obedience and use to 

In line with this, Warkum Sumitro defines h e  syaria compliance and syaria use, avoid- 
Islamic Banks as follows, ing fiom non-use and misuse. Regulating 

Islamic Banks mean that the banks UU No.7 Tahun 1992 regarding such a 
underlying their business opera- banking has not been adequate as the re- 
tions on the Islamic mu'amalah quirement of effective syaria law system. 
refering to Al-Quran and Al- The regulations have not been specific yet 
Hadits. and lack of adequacy in terms of the charac- 

teristics of syarh banking operational as the 
While according to Cholil Uman, growth of syaria banking business volume is 

Islamic Banks are financial institu- relatively significant. 
tions carrying out their business In Roscou Pound's view, law as a 
operations based on Islamic laws. tool of social engineering, that later on this 

Relating to the effectivity of legal view was developed by Mochtar Kusu- 
system, Berkowitz and Walker stated that maatmadja in law conception as "a means" 
such a legal system effectivity is performed of renewal of Indonesian people through 
in the form of legal behaviour willingness, standing out the legislation. According to 
that is, obedience or use (Friedman. L, 
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Sunaryati Hartono, this can be carried out 
through perfecting. 

Laws as a means of renewal, in 
Komar Kantaatmadja's opinion, should be 
able to meet the needs based on the level of 
progress and the phase of development in 
many different areas, and by sodoing, the 
orderliness and law certainty can be created 
to guarantee the programs of the develop- 
ment running well. 

Still in Mochtar Kusumaatmadja's 
view saying that, 

Laws is the means of the renewti1 
for the people underlying on the as- 
sumption that the existence of or- 
derliness is something intended. 
even this is perceived to be essen- 
tial. Anotherjkrther assumption ex- 
isting in the law conception -as the 
means of people's renewal is that 
the laws in terms of rules and regu- 
lations can jknction as the tool of 
regulator or the means of develop- 
ment in term of the guide for peo- 
ple's activities to the intended de- 
velopment or renewal (Xusumaat- 
madja, 1976). 

In line with this, Sunaryati Hartono stated 
that the meaning of law development covers 
four parts: first, perfecting (improving to the 
better). Second, changing the better and 
more modem. Third, creating something that 
has not been existed, or; four, eliminating 
the obsolate and unsuitable things existing in 
the old system that does not fit to the new 
system (Hartono,l99 1). 

Laws become the means that can- 
not be ignored in the process of the devel- 
opment because both changes and orderli- 
ness are the two goals of the developing 
society. The legislation or the finding of a 
court or the combination of the two can sup- 
port the regular changes (Kusurnaat- 
madja, 1976). 

The perfect-making covers 1) legal 
substance in terms of syaria aspects and new 
regulations such as governance, cautious 
principles, permission, and corporate body, 
risk management for resolving dispute, and 
sanctions. 

Syaria banking in conducting busi- 
ness activities is based on the syaria princi- 
ples, economic democracy, and the cautious 
principles (Article/Pasal2). These rules and 
regulations emphf ize on syaria principles 
according to the syaria banking characteris- 
tics. The syaria principles are the Islamic 
law principles employed in the banking ac- 
tivities based on the fatwa issued by syaria 
department (Pasal I angku 12), and the in- 
stitution having the authority - Majelis 
Ulama Indonesia. It is different from the 
Acts on conventional banking stressing its 
objectives on the increase of even distribu- 
tion, economic growth, and national stabil- 
ity, while the acts on syaria banking stress 
its objectives on the increase of justice, to- 
getherness, and social welfare. Such objeo 
tives are in accordance with the syaria eco- 
nomic principles emphasizing on the aspects 
of unity, equilibrium, free will, and respon- 
sibility. Like conventional banks, the main 
functions of syaria banks are to raise and 
channel the fund fiom society or to conduct 
the function as an intermediary. Besides, 
syaria banks (and syaria ActslUUS) have 
specifications - having social functions in 
the form of baitul ma1 instituitions that re- 
ceive the charity fund fiom zakat, infak, 
sedekah, grant or other social fund, and 
channel the charity fund to the zakat NGOs. 
Besides, they can raise social fund derived 
fiom wakaf cash and distribute the cash to 
the wakaf (nazhir) NGOs according to the 
intention of the muwakif (wakaf contributor). 

To be able to run business activi- 
ties, syaria banking must firstly obtain the 
permission from the authorized body, 
namely, Central Bank. Relating to this, there 
are two regimes of the regulations which 
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involve the banking permission regulated in 
the chapter regarding permission. It is effec- 
tive for all parties conducting business ac- 
tivities of syaria banks or UUS must firstly 
obtain business permit from Central Bank 
(ArticlelPasal5), and in the chapter regard- 
ing business activities, which is effective for 
all parties carrying out fund raising in the 
form of deposit and investment (Arti- 
clelPasal 22). The regulations on the per- 
mission for fund raising from society is 
meant to avoid illegal fund raising unless 
such fund raising activities are regulated 
with particular Acts, for examples, the Acts 
for insurance, cooperation, and pension 
fimd. It shows that the acts makers realize 
the importance of acts in providing protec- 
tion to fund raising activities fiom society. 
This is meant to protect society's interest 
owning the fund. It is also meant to maintain 
the trust given by the society to banking 
instittions as the trust-based institutions. The 
violation of the two rules will be liable to get 
sanctioned as regulated in Pasal 59. While 
in the conventional banking Acts, the mate- 
rial concerning banking business permit is 
only related to the fun raising (ArticlelPasal 
16). 

It is different fiom corporate bodies 
known in convensional banking acts as PT. 
Koperasi, or Perusahaan Daerah, in syaria 
banking Acts only recognizing the corpoarte 
body of PT (ArticlelPasal 7). In this case, 
the corporate body of P T  bank must obey 
the regulations =xisting both in UU No.40 
Tahun 2007 regarding Limited Companies 
(Perseroan Terbatas) and in syaria banking 
acts. It is in accordance with the rules in 
Pasal 4 UU PT which strongly states that 
W Perseroan Terbatas, statutes of compa- 
nies, and other rules and regulations in- 
cluded banking regulations must be effective 
for companies (perseroan). With the corpo- 
rate body in the form of PT, it is hoped that 
syaria b anks can easily meet the rules in 
banking area among others in the case of 

capital increase because in limited compa- 
nies, there is a principle known as one share 
one vote, so it is easier to make decisions 
compared with other corporate bodies, for 
examples, cooperations employiqg the prin- 
ciple of one man one vote. Besides, holding 
the public meeting for share-holders is rela- 
tively easier than holding the meeting for 
cooperation members. 

Syariah banking is devided into two 
types: Bank Umum and Bank Pembiayaan 
Rakyat Syariah (BPRS). The main differ- 
ence is that the BPRS must not receive de- 
posit in terms of clearing account and in- 
volving in payment. Pricipally, the two 
kinds of banks are the same as conventional 
banking. Business activities of syaria bank- 
ing, especially in terms of the offered prod- 
ucts and services, basically have relatively 
wider (universal banking in nature) com- 
pared with conventional banking offered 
because besides carrying out business activi- 
ties like conventional banks, syaria banks 
also offer services that are generally carried 
out by h n c i a l  institutions like leasing ser- 
vice, and also costing for profit sharing 
which is generally offered by investment 
institutions such as modal ventura. 

Business activities of syaria bank- 
ing, in terms of products and services, must 
obey the syaria principles, in this case the 
fatwa issued by Indonesian Ulema Council 
(MU). The intended Fatwa is implemented 
to become banking rules through the regula- 
tions of Central Bank because the fahcla is- 
sued by MUI is general in nature, for exam- 
ples, financial transaction so that it needs 
translating into specific (banking) regula- 
tions. 

Secondly, perfecting more effective 
legal structure in terms of regulating re- 
quirements on fit and proper test for execu- 
tive board and controller share holders, (Ar- 
ticlelPasa1 30), and controller share holders 
(ArticlelPasal 27). Such regulations are 
needed because banking as society-trusted 
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insitutions need to be managed by executive 
board, and also be owned by shareholders 
having capability/competence, and integrity. 
Therefore, not all people can become execu- 
tive board or shareholder, only those who 
pass fiom the fit and proper test deserve it. 

Besides, there is extended regula- 
tions on investigating officers. They are not 
only prosecutors or police but also parties 
out of them. Therefore, the investigating 
officers aside from police or prosecutors can 
ask for information about bank secret but 
this should be proposed by leaders of institu- 
tionsldepartments or those of minister level. 
This shows that bank secrecy is still kept 
although it is widened for investigating 0%- 
cers aside fiom police or prosecutors, it is 
only in the level of institutionldepartment 
leaders who can ask for the intended infor- 
mation. 

In conjunction with perfecting 
structure, UU entrust it to Central Bank to 
formulate the committee for syaria banking 
whose members are from Central Bank, De- 
partment of Religion, and society who has 
syariah competence. The number of the 
committee is 11 people with the equal com- 
position. 

Thirdly, the involvement of society 
supporting the formation of national syaria 
legal system intended through great support 
among the various society. This can be indi- 
cated through the process of organizing the 
list of the problems on the bill of syariah 
banking which can be finished in the rele- 
tively short time. 

The Effectivity of Legal System on Syaria 
Banking Laws UU No. 21 Tahun 2008 and 
Its Impact on Economic Development 

The effectivity of legal system will depend 
on the objectives and targets of the regula- 
tions. The impacts of the regulations will be 
perceived fiom their effectivity in terms of 
whether their objectives can successfully be 
achieved or not: UU No. No.21 Tahun 1992 

regarding syariah banking is the renewal of 
UU No. 7 Tahun 1992 regarding banking that 
having the following achievements: people's 
justice and prosperity based on the princi- 
ples of economic democracy, the develop- 
ment of economic system based on the val- 
ues of justice, togetherness, even distribu- 
tion, and usefulness according to syariah 
principles2. Maintaining such achievements 
should be accomodated in the specific regu- 
lations. The regulations are expected to pro- 
vide adequate protection for investors in 
particular and other society in general so as 
to contribute syaria banking operasional, 
and to support the syaria economic growth 
in Indonesia more rarapidly because syaria 
banking has specifications compared with 
conventional banking. 

In line with the renewal of the regu- 
lations, Sunaryati Hartono stated that to 
creat people's welfare, to achieve people's 
justice and prosperity based on the princi- 
ples of economic democracy, and to conduct 
legal renewal (review) in economic fields 
should be directed to the regulating aspects: 
"1). Regulating on activities for the eco- 
nomic developmet in terms of increasing 
national economic life entirely, and 2). 
Regulating on evenlydistributed efforts of 
the result of economic development to all 
over Indonesian people so that every Indo- 
nesia citizen can benefit from the results of 
economic development according to their 
contribution to the economic development 
(Hartono, l999)." 

In conjunction with this, Sumantoro 
stated that laws can hnction as the agent of 
modernization and instrument of social en- 
gineering. Legal development can run along 
with the economic development in the at- 
tempt to bring Indonesian people to the just 
and prosperous people. Therefore, there 
should be interactions between legal devel- 

The law Decree no. 1 1 2008 About Islamic Banking. 
Point 1 weigh 
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opment and economic development. To 
make the development run proportionally, it 
is essential to have legal certainty and pro- 
tection in terms of the availability of ade- 
quate legal apparatus factors. 

Best practice in Indonesia indicates 
that legal apparatus factors should be devel- 
oped in order to meet the progress need in 
the attempt to create justice and prosperity 
for Indonesian people so that such a situa- 
tion can bring Indonesia into global financial 
market. In syariah banking, the existance of 
adequate legal aparatus is required to protect 
investors in particular and other society in 
general. 

Legal development penetx-iting 
global financial market, as the attempt to 
implement the effectivity of national legal 
system, is conducted through legislating UU 
No. 21 Tahun 2008 regarding syaria bank- 
ing. Such regulations are expected to attract 
investors/business players in particular and 
other society in general. Moreover, Indone- 
sia whose majority of its population is mos- 
lems, has great potential to support the 
growth of economic activities based on 
syaria principles included syaria banking. 
This is because syaria banking activities in 
particular and economic syaria in general 
are found in non-moslem countries like Eng- 
land, USA, Germany, and Singapore, and 
the activities develop relatively well. There- 
fore, it is false perception if there is an as- 
sumption that syariah banks are dedicated 
for moslem countries only. In reality, a 
syaria bank is a choice for people in choos- 
ing banking-services. There are no regula- 
tions. that li&t the syaria bank services only 
for moslems. In fact, there many non- 
moslems becoming the customers of syaria 
banks (Rahmana dan Purba, 2009). 

In line with this, Bagir Manan ex- 
plained- that adequate laws contain three 
essential elements involved in legislation 
among others its norms must have legal va- 
lidity, be adequately effective because of 

being acceptable by the society, be effective 
for long-term period. Such elements are 
categorized into juridical, sociological, and 
philosophical ones. 

Viewed from juridical aspect, the 
regulations on syaria banking existing in 
UU No. 2 1 Tahun 2008 regarding syaria bank 
binding in nature. As the legal system of 
national banking binding in nature, the regu- 
lations of the banking are the effective facili- 
ties as the attempt to contribute syaria bank- 
ing operational in order to support economic 
development. Sociological values are acco- 
modated in the products and services offered 
covering universal banking. Philosophical 
aspects in terms of the increase of justice, 
are the main objectives of the legislation 
existing in the syaria economic principles 
that stress on the aspect of unity and equilib- 
rium will support the progress of economic 
activities based on the syaria principles. 

Nevertheless, related to the three 
important elements (juridical, sociological, 
and philosophical) that should exist in the 
legislation as the adequate laws, there are 
obstacles faced in attempt to implement the 
effectivity of legal system as the impact of 
global economy which later on will also 
impact on national economic development, 
namely, W No.21 Tahun 2008 which has 
not comprehensively regulated operational. 
business activities or bank products using 
electronic facilities. 

The reality in practice shows that 
the use of electronic facilities is very needed 
because the develoment of international 
economy has already integrated to 'the global 
financial market. The border-crossing circu- 
lation of the fund has already become the 
need of world economy players so that such 
a condition can stimulate national economy. 
As a universal transaction involving domes- 
tic and foreign parties, it needs to obtain 
certainty in t e r n  of smoothness and secu- 
rity in conducting transactions in Indonesia. 
This requires the protection guarantee 



The Egectivity of Legal System . . . (Nurani) 195 

through adequate business calculation, until 
bookkeeping. 

Therefore, developing legal system 
of effective syaria banking in relation to the 
electronic facilities for syariah banking in 
order to meet the three important elements 
as the adequate laws, namely, juridical, so- 
ciological, and philosophical, is not enough 
either by conducting this in an ad hoc man- 
ner or modifying the legal system on con- 
ventional banks, but must be the results of 
entire reengineering process containing 
core business. The process should be canied 
out to obtain the most appropriate legal sys- 
tem to the syaria so as to be able to accomo- 
date' the development of syaria business. 
The use of electronic facilities of syariah 
banking should not be left behind despite the 
fact that in practice of syaria banks, the 
complexity can occur. 

According to Sumantoro, laws can 
function as the agent of modernization and 
instrument of social engineering. Legal de- 
velopant runs along with economic deve 1- 
opment through adequate syaria banking 
regulations as the agent of economic devel- 
opment. So, it is necessary to have compre- 
hensive regulations that regulate operational 
activities or bank product by using elec- 
tronic facilities. The real practice indicates 
that the Acts on banking, the Acts on Central 
Bank, and the Acts on syaria banking are 
very limited and lack of adequacy in regulat- 
ing business activities using electronic facili- 
ties. Even today, it can be found that there is 
no specific Acts regulating transactional 
activities using electronic facilities. Perceiv- 
ing the complexity and wide range of rnate- 
rials regulated, regulating transactional ac- 
tivities using electronic facilities need for- 
mulating in regulations in the form of the 
Acts (Undang-Undang). To provide equal 
protection to those who carry out the bank- 
ing activities by using electronic facilities, 
the regulations on electronic facilities should 
be effective not only for the banks canying 

out their business activities conventionally 
but also for the banks canying out their 
business activities based on syaria princi- 
ples, also for non-banking institutions per- 
forming their business activities both on the 
basis of conventional way and on the basis 
of syariah principles. 

CONCLUSION 

W No. 21 Tahun 2008, as the legal system 
regulating national syaria banking contains 
more comprehensive rules, is expected that 
the legal apparatus can provide more ade- 
quate protection, effectively protect inves- 
tors and other society, contribute syariah 
banking operasional, reach more society in 
need all over Indonesia so that this can sup- 
port syaria economic growth in Indonesia 
more rapidly that in turns it can impact on 
the efforts to achieve goals of economic de- 
velopment on the basis of syaria principles. 

The obstacles Edced in the efforts to 
achieve the goals of economic development 
based on syaria principles, as the effective 
impacts of syaria banking legal system in 
UU No. 21 Tahun 2008 regarding syaria 
banks, are that the regulations have not 
comprehensively been able to protect and 
guarantee the smoothness and security for 
the activities carried out or bank products by 
using electronic facilities. The use of elec- 
tronic facilities, as the impact of the devel- 
opment of global financial market, requires 
the specific regulations because of the obvi- 
ous differences either in the kinds of prod- 
ucts and services produced by conventional 
banking or business and transaction models 
on the basis of syaria. 

The government needs to formulate leg- 
islation that can comprehensively accomo- 
date all regulations dealing with the activi- 
ties and products of syaria banks using elec- 
tronic facilities. The law products are hoped 
to have legal power binding in nature in 
terms of Acts. 
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