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ABSTRACT

This study examines how the protection of IPR, according to Law No 15 year 2001
regarding Trademark serving as the implementation of TRIPs-WTO, provides protection
over fashion of the creative industry and how the protection of trademark rights over this
product improves the global competitiveness. Normative-jurisdical method is applied to
this study. This method puts emphasis on the secondary data obtained from the library
research, supported by the primary data from the field research.
From the research, it can be concluded that the IPR protection, according to Law No 15
year 2001 regarding Trademark serving as the implementation of TRIPs-WTO, has not
fully provided protection over the fashion products of the creative industry, making it
being ineffectively conducted by the product owners. The law generalizes the protection
period, rigid time extension, improper categorization of offence type, and no fixed
regulation regarding the management of folklore products or traditional knowledge, as
well as complex bureaucracy.
Trademark protection for these products, according to Law No 15 year 2001 regarding
trademark, has not met the hope of the owners of creative industry in protecting their
trademarks and logos to be able to compete globally. The obstacles that hamper are
juridical and cultural aspects. The former consists of improper management, complex
bureaucracy for registration, and no steady and integrated bureaucratic institutional to
perform the protection functions effectively. The later consists of the lack
acknowledgement that the existence of trademark rights over fashion may contribute the
owners in improving their global competitiveness.
The government needs to do an obvious way by extending the Trademark Law in
accordance with the theory of law reform by taking into account its philosophical,
sociological, juridical, and international aspects. In addition, the law should also be
disseminated and the regional institution, in protecting one’s intellectual property rights,
should also be addressed.
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Background

Globalization has changed the society in their characters, life style, and attitudes to a way
that is more critical and considerate. This leads to global market expansion and demands a
tougher competitiveness®. This state requires the company to figure out a way to suppress
the cost efficiently. Industrial concentration has now shifted from the Western to Asia’s
Developing Countries due to the fact that they cannot compete the low cost production
implemented by the Republic of China and the industrial efficiency policy of Japan. The
developed countries realize that they cannot rely heavily on their industrial supremacy,
but should take into account their creative Human Resources™. This will emerge creativity,
meaning that the economic shall be driven by the creative industries.

Indonesia has potentially promising creative industries. It is estimated that 50% of
consumer spending in G7 countries originate from the products of creative industry *
whereas the consumer spending itself comprises 2/3 of the Gross Domestic Product. At
this point, it can be estimated that the potential market of this industry is 50% x 2/3 of the
GDP. This is crucial considering the fact that US, England, France, Canada, Italy, and
Japan are the export destinations of the developing countries, including Indonesia®2.
Creative industry, which has 14 sub sectors, had proven to be able to contribute
significantly on Indonesia GDP on the average of 6,3% in 2002-2006. Additionally, it
contributed 5,8 % of average employment in 2002-2006° and 10,6%'to the total
export average in 2002-2006, and eksport contributed 13 %

Of the 14 sub sectors, Fashion is the one that dominantly contributes to the economic, in
both improved value of workers, number of companies, and the exports. In 2006, the
added value created by the Fashion sub sector was 43, 71 from the total contribution of
the creative industry sector. In addition, the average employment was 53,52%, the number

® The Development of Indonesia’s Creative Economy 2025. “Plans for Improving National Creative Industry
2009-2015”. Commerce Departement of Republic of Indonesia, page 1.
' ibid
" ibid
12 Ryan, The Data from the United Nation in 2003 regarding The Development of Creative Economy 2025, Plants...
op.cit, page 26
¥ The Development of Indonesia’s Creative Economy 2025, Plants,, loc.cit, page 2.
4 The Development of Indonesia’s Creative Economy 2025. “ Work Program Improving National Creative Industry
2009-2015”. Commerce Departement of Republic of Indonesia, page 1.
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of companies was 56,37%, and the export was 65,73%". In the other hand, in 1999 the
potential market of this sub sector in global market was 12 million US$, 5 million US$ in
US, and 1 million US$ in UK'®,

The domination of this sub sector is in line with the Indonesia’s cultural diversity from
Sabang to Merauke. In Indonesia, fashion industry is one of the most interesting. The
existence of many factory outlets and distro (shop of clothes) indicates that fashion
industry is a solid sub sector®”.

In consequence, this sub sector requires an explicit regulation regarding the certainty of
the law protection for the creator. This guarantee creates pleasant atmosphere to develop
the sub sector, considering the piracy™® over famous fashion trademark. One of the cases
was the piracy over Versace by a few boutiques in US. Versace won the compensation of
20 million US$ (Rp 184 billion)'®. Nevertheless, Intellectual Property Right (IPR) is
required to prevent piracy or falsification.

Globalization is centrifugal movement of market based on the competition. Free trade

3

may enlarge the gap between the developed countries and the “under-developed”
countries, at the same time may demand Indonesia’s negotiation strengthening and
strategic approach among international countries. Therefore, global dimension aspect is
required as a strategic plan that challenges Indonesia Law to go face to face with the
world,?* to be able to communicate through laws with other nations, ** and to be able to
fulfil the needs of the society in the global era. This demands the establishment of the

treaty of Uruguay’s GATT, which is TRIPs (Trade Related Aspects of Intellectual

The Development of Indonesia’s Creative Economy 2025. *“ Work Program page 7.

16 SWA 23/XXI11/Octobert ,25 —~Nopember 2007 op.cit, page 16,0p.cit page, 16..

op.cit

Desyra Sukma Dewanthi, The Impacts of Social Factor-Introduction to Piracy, Faculty of Economy, Indonesia

University, 2008, page 4 , digital_126654-6016 Nitro PDF professional.

19Jafar. M. Sidik, Proven to be plowed, Versace gain Rp184 billion. 7 May 2010. file:///F:/journal industri

kreatif merk 2012/ terbukti-dibajak-versace-peroleh-rp184-miliarhtm

2Erman Rajagukguk. The Role of Law in The Development in The Globalization Era,1999. Page115, The Journal of Law
No. 11 Vol. 6, Yogyakarta: Ull in Supanto, IPR Protection for Traditional Arts and Cultures, 20 February 2012.

File:///F:/journal industri kreatif merk 2012/ Perlindungan Hak Kekayaan Intelektual untuk Seni dan Budaya Tradisional,

Ase Yudha Wirajaya.htm
2! ibid
2gatjipto Rahardjo, Problems in Socio-cultural Diversities in National Law Reformation moving towards Civil,
National Seminar of Law VII: Law Reformation to Welfare Society, 12-15 Oktober, Jakarta: BPHN-Dep. Of Law of
Republic of Indonesia. 1999, page 4 in ibid.
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Property Rights Including Trade in Counterfeit Goods), or known as Commercial Treaty
having to do with Intellectual Property Right (IPR) focusing on the trading of fake
products.

IPR, as the manifestation of system of international economic policy and is important for
Indonesia businesses, urges Indonesia to adjust its law system of IPR because the
TRIPs-WTO requires the law to meet the full compliance principles. This means that the
member countries must provide its IPR national law in accordance with the TRIPs-WTO
treaty”.

The IPR issue is a supporting idea for the trans-national companies (MNc), in which the
impacts will go to the small and poor countries. The WTO may be made use for the
western particular interests®*. The existing problems in Indonesia are related to
technological literacy and human resources qualification resulting in weak
competitiveness. [PR relates to society’s innovation and creativity; which its current state
is relatively poor due to the communal culture of particular intellectual property.

As the implementation of TRIPs-WTQ treaty and to build the system of IPR national law,
in terms of improving society’s awareness of IPR, the government of Indonesia has issued
the IPR policy. The policy is the Laws No 15 year 2001 regarding Trademark which is
expected to prevent the creative industry products—fashion for example—from piracy or
fabricating in their global competition.

In relation to global market, the trademark® of fashion products may: (1) stimulate the
growth of health trading and industry; (2) provide the guarantee of value and quality of
the goods and services for the customers; (3) serve as the means of trade promotion
and advertising; (5) create and maintain the “goodwill” in foreign market; (6) symbolize
the foreign market expansion and maintenance.

However, up to this point, the Laws of Trademark is less effective since the limited
amount of the registered products, particularly the fashion products, though the
registration fee is affordable. Therefore, the review towards the Laws has not yet reached
the society’s culture, not to say the least, the less performance of the bureaucracy and
institutional registration in protecting the fashion products. Yet, this will affect to the
global competitiveness of the products.

Based on the background, the writer is interested in studying the Implementation of
TRIPs-WTO in IPR protection over fashion products of the creative industry as an effort
to improve global competitiveness.

2 John Ralston Saul. 2008. The Collapse of Globalism and The Reinvention of the World (translated by Dariyatno,
Runtuhnya Globalisme dan Penemuan Kembali Dunia),2008, page 238 Yogyakarta: Pustaka Pelajar.?® in ibid.
# ibid
® ibid
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Theoretical Background

Fashion is a creative activity related to the designing of cloth, footwear, accessories, and
modern cloth and its accessories®®. It is one of the creative industry sub sectors?’, an
integral part of the creative economy® and serves as a strategic plan in improving global
competitiveness. Creative economy relies heavily on the creation of goods and services by
making use individual skills, talent, and creativity as his intellectual property?® that needs
to be protected through trademark registration®*. This will differentiate his products to
other similar products so that he will be protected from the dirty business.

Law protection over fashion products of the creative industry, as an effort to improve
global competitiveness, must be based on the cost and benefit approach and to the
development concept as well. In Teori Pembangunan Hukum, Mochtar Kusumaatmadja®!
says that the role of law in the development is to ensure that the dynamic changes occur in
a regular way*’. . Sunaryati Hartono states that the crucial point of law development
comprises the four following concepts:* (a). to perfect; (b) to shift into a better and
modern system, (c). to make something that does not exist, and (d). to exclude the existing
invalid system.

In order to balance the development, legal certainty is required. It can be implemented

% The Development of Indonesia’s Creative Economy 2025. “Plans for Improving National Creative Industry

2009-2015”,0p.cit page 5.
o The definition of Creative Industry according to
UK DCMS Task force 1998 :* “Creatives Industries as those industries which have their origin in indi
vidual creativity, skill & talent, and which have a potential for wealth and job creation through the g
eneration and exploitation of intellectual property and content” in Nina  Nurani "IPR Protection Over The
Merchandise Works of Creative Industry To Improve Indonesia Economic Development, International Journal of
Research in Management, ISSN 2249-5908, Issue 2. Vol ( March-2012), page 4.

2 Edi Irawan, The Definition of Musical Art Foundation and Pillars in The Development of Kreatif Economy, IPR media
Vol. IV/No.4/Agustus 2008, page 9 in Nina, IPR Protection Over The Merchandise Works, op.cit

# ibid

% Definition of Trademark according to subsection 1 of the Law No 15 year 2001, trademark is a sign in pictures, names,
words, numbers, colour combination or the combination of them that makes them different in the market of goods and
services”.

31 Mochtar Kusumaatmadja, Law of Society and National Development of Law, Binacipta, Bandung, 1976, Nina Nurani,
IPR Protection of Industrial Design Creativity For Micro Small and Medium Industry As An Effort To Improve National
Competitiveness In Free Trade. Second International Conference on Business and Economic Research ( 2 nd ICBER
2011), Holiday Villa Beach Resort and Spa, Lengkawi Kedah, Malaysia.14-16 March 2011. page 4.

% ibid

33

Sunaryati Hartono, The History of Indonesia National Law into National Law System, paper, 1991.
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through the availability of appropriate law** to go through the global market. Similarly,
this would also apply to fashion that serves as other particular form of copyright in a work
of industrial design creativity requiring an adequate protection.

The underlying principle of IPR is that if one creates and innovates something from his
intellectual skills, one must get the ownership of natural right, based on the flow of
natural law. **Grotius argues that the natural law generated from one rational activity is
positive that it regulates the principle of giving respects to individual rights*®, and this
ownership shall be recognized®’. To make this possible, government needs to get involved
by providing specific protection, as suggested by the concept of modern welfare state.
Marbun states that in the modern “welfare state,” government should actively participate
in any society’s activities, through which they can ensure the welfare for their people®.
The underlying theories of the IPR protection over fashion products are proprietary theory,
contract theory, and several supporting theories. The supporting theories are® (1) Reward
theory; the creator of fashion product is given a reward, recognition, and legal protection
over the works and his achievements in designing particular products. (2) Recovery
theory; the creator is given an exclusive rights to exploit the given IPR in order to regain
what he has been worked out. (3) Incentive theory; incentive is given to stimulate one’s
creativity. “°Robert M. Sherwood in Public Benefit Theory* suggests that creator must
be valued and protected legally so that they can keep on creating products that become the
basis of the growing industry and at the same time support the global competitiveness.
Additionally, Jeremi Philips and Allsion Firth, in “The Absolute Monopoly of The
Market“, say that the IPR owner has the right to prevent any individuals in using the
rights based on the law protecting it.

Research Method
The method used is Normative Juridical. It searches, investigates, and examines the
object through either library data or secondary data in order to study the law principles in

% Ranti Fauza M, Design Protection related to Indonesia Economic Development in The Free Trade Era, Thesis,

Unpad, April 2002, page 44.
% Theo Huijbers, The Philosophy of Law in the History Line, Kanisius, Yogjakarta, 1982, page 60.
% Eddy Damian. The Legal of Copyrignt according to several International Conventions, Copyright Acts 1997 and its
protection over Books and Publishing Consent, Alumni, Bandung1999, page 17.
3 \bid, page 27-28.
% Marbun dan Mahfud, The Pillars of State Administration, Liberty, Jogjakarta, page 45.
% Robert M. Sherwood, Intellectual Property and Economic Development : Wesview Special Studies in Science,
Tecnology and Public Policy. Westview Press Inc, San Fransisco, 1990, page.11-13.
“ibid
*1 Robert M. Sherwood, opcit, page 37.
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the scope of both national and international laws; Laws of Trademark no 15 year 2001,
TRIPs-WTO Treaty, Paris Convention, and Trademark Law Treaty.

The research specifications used is analytical-descriptive aiming at providing description
regarding the facts together with the precise analysis to the valid law and regulation. It is
also related to the theories of Law and its practices over the IPR of fashion trademark of
the creative industry as the efforts to support the global competitiveness.

The steps taken in this study is through the library research and data collection using the
study of documenting. The data analysis is the description of the conclusion and the
results. Both law materials, primary and secondary data, are analyzed using qualitative
method to figure out the principles and information. The data are located in Indonesia and
other relating countries.

Discussion

The Implementation of TRIPs and WTO in IPR Protection over Fashion Trademark
of the Creative Industry.

Trademark as a form of intellectual work of art plays an important role in trade
improvement*. The trademark and its image, particularly for fashion product of the
creative industry, is a guarantee of quality product in global competitiveness. Therefore,
trademark—as the asset of the owner—requires law protection over the piracy that has
been the concern in many countries. In relation to this, Prof. Mccarthy says that “policies
of consumer protection, property rights, economic efficiency and unusual concepts of
justice underlie the law of Trademarks.” *

As the implementation of the trademark protection, in line with the TRIPs and WTO
implementation, the Government of Indonesia has enacted the latest Trademark Laws no
15 year of 2001 on the 1* of August 2001. Not until this law, the trademark was protected
by the Law No 14 year 1997 regarding The Mending Regulation over the Laws no 19 year
1992 regarding Trademark. The Laws no 15 year 2001 replaced the The Laws No 14 year
1997 jo The Laws No 19 year 1992.

This is in line with the free determine principles contained in TRIPs — WTO treaty that
every member country has the rights to determine the ways to apply the requirements in
the treaty into its law system and the practices**. Similarly, the member countries are
obliged to adjust their laws to the internationally agreed conventions of IPR, in

*2 Trademark Protection in Indonesia, Directorate General of Small and Medium Enterprise, Department of Industry,
Jakarta , 2007.
* ibid
* Ranti Fauza Mayana, Design Protection related to Indonesia Economic Development in The Free Trade Era, Unpad,
Thesis, Postgraduate Program, 2002.

238



accordance with the principle of Intellectual Property Convention. Indonesia has ratified
the Trademark Law Treaty in accordance with the Presidential Decree no 17 year 1997.
Though the TRIPs-WTO treaty does not regulate the Trademark requirements in details,
the member countries has the rights to determine their own ways, in an appropriate
manner, in implementing the trademark requirements noted in the TRIPs-WTO treaty
and they should meet the other IPR international conventions.

Subsection no 16 of the TRIPs-WTO treaty regulates that the Rights of Trademark should
be protected. As stated in the following:

“The owner of a registered trademark shall have the exclusive right to prevent all third
parties not having the owner’s consent from using in the course of trade identical or
similar signs for goods or services which are identical or similar to those in respect of
which the trademark is registered where such use would result in a likelihood of

confusion”

Based on the requirement, it can be concluded that the registered trademark owner
has the exclusive rights to prevent other third parties, without any owner’s consent, to use
similar or identical registered trademark so that the owner will have difficulties in
differing the products. Therefore, the system, adopted in Laws No 15 year 2001 regarding
Trademark, is the Constitutive System regulating that the rights of Trademark will appear
as it is registered. It is contained in Subsection 3 of the Laws no 15 year 2001 regarding
Trademarks saying that:

“Hak atas Merek adalah hak eksklusif yang diberikan oleh Negara kepada pemilik Merek
yang terdaftar dalam Daftar Umum Merek untuk jangka waktu tertentu dengan
menggunakan sendiri Merek tersebut atau memberikan izin kepada pihak lain untuk

menggunakannya.”

Furthermore, Subsection 4 of the Laws No 15 year 2001 regarding Trademark reassures
the above mentioned requirements through “merk tidak dapat didaftar atas dasar
permohonan yang  diajukan  oleh pemohon vyang beritikad tidak baik” (the
trademark is not registered based on the proposal proposed by individual with no good
intention).

Subsection 21 of the TRIPs-WTO treaty regulates the requirements for transferring
the registered Trademark Rights:

“Members may determine conditions on the licensing and assignment of trademarks, it
being understood that the compulsory licensing of trademarks shall not be permitted and
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that the owner of a registered trademark shall have the right to assign the trademark with

or without the transfer of the business to which the trademark belongs”

Therefore, member countries may determine the requirements on the licensing agreement
or trademark transferring. Compulsory licensing of trademarks is not permitted to be
transferred and that the owner of a registered trademark has the right to assign the
trademark with or without the transfer of the business to which the trademark belongs.
Fashion is a creative activity related to the designing of cloth, footwear, accessories, and
modern cloth and its accessories®. After the fashion is assigned with trademark or brand,
it affects the selling of the products and protects the products®® from being exploited by
the irresponsible parties. It is also a potential economic sub sector that requires the
protection of Law through the IPR. * Therefore, the registration of IPR is a crucial issue.
Other content of the Trademark Laws No 15 year 2001 subsection 76 is the expansion of
the sanction over the laws, particularly those who use identical registered trademarks. The
sanction given can be in the form of klatch delict. This means that the report from the
owner the violator may be charged. Without the report, there will be no further
investigation from the police. Sudargo Gautama says that it Is a setback if the sanction and
any criminal charges rely heavily on the report®. The more effective way in doing this is
that if the public prosecutor can initiate the charge itself without the report of the owner.
Popular fashion trademark is susceptible of being faked. This results in the owner being
deceived and loss.

The conditions of Subsection 18 of the TRIPs-WTO states that the trademark rights shall
not exceed the period of 7 years. This has been implemented in Subsection 28 Jo
Subsection 35 Act 1 of the Laws No 15 year 2001 that firmly determines the protection
period of 10 years and can be extended for the similar period.

This 10 year-period shall apply as long as the owner pays for the fee to the Directorate
General of Intellectual Property Right. This extension will be issued as long as there are
no content changes from its original certificate®®. Similarly, this condition applies as long
as the goods are still being produced and sold. This condition brings a minor state for the
employers.

* The Development of Indonesia’s Creative Economy, 0p.Cit page 5.
46 Gus Anta, Trademark Influences The Sale of Fashion Products, Bali Bussiness, Denpasar,16 Feb 2012, file///E/Journal
Industi Ceratif Merk 2012/penjiplakan merk fashion.httm.
“" ibid

48Sudargo Gautama et al, Current Law of Trademark 2001, PT Citra Aditya Bakti, Bandung, 2002.page 27.
* ibid
%0 Arifin, Chief of Industrial Sector, Department of Trade and Commerce, Tegal Regency,16 April 2012.
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In addition to that, Trademark Law does not equalize the protection period of 10 years for
every kind of trademarks and brand because this period is relatively short for particular
products that require longer time and bigger cost in their productions. Therefore, period
grouping is required to encourage the owner’s creativity and innovation, as the efforts to
improve the global competitiveness.

The IPR Protection of TRIPs-WTO over Fashion Product Trademark of the
Creative Industry as an Effort to Improve the Global Competitiveness.

In terms of improving competitiveness in global market, countries build creative industry
competence through fashion sub sector. This sub sector leads the creative economy by
focusing on the IPR-based industries.

The contribution of the creative economy to the global economy can be seen from the data
of January 2000 in which its value reached $ 2,24 billion dollar and grew 5% every year.
If predicted using this state, in 2020 the value of creative economy shall reach $ 6,1
billion dollar. In 1999, World GNP reached $30,2 billion, the contribution of the creative
economy was 7,3% to the global economy®. This requires sufficient IPR protection over
the fashion products of the creative industry.

In the international trading, Indonesia’s bargaining position regarding the IPR needs for
improvement. Any efforts conducted to strengthen the products, from piracy and
fabrication, through IPR is often restrained®. If it is related with the flow of nature law
saying that the major principle of IPR is that any individual who creates and innovates
something from his intellectual ability shall have the natural rights®. Grotius argues that
the regulation of human property®* puts emphasis on human resources and intelligence®”.
Based on the civil law, the IPR shall be recognized by its owner®. Therefore, as a
preventive caution from piracy and fabrication of fashion products, the government of
Indonesia has adjusted the national law system to meet the conditions of the TRIPs-WTO.
As the implementation of that adjustment, the government has now adopted the
Constitutive System on the registration system. Therefore, the right over Trademark is
issued because of the registration, as described in the Subsection 3 of the Law no 15 year

51 John Howkins, The Creative Economy, How People Make Money From ldeas, Penguin Books, 2001 in The
Development of Indonesia’s Creative Economy, 0p.cCit page 5.
52 The Development of Indonesia’s Creative Economy, op.cit.
%3 Teori Huijbers, The Philosophy of Law in History Line, Kanisius, Yogjakarta, 1982 , page 60.
% Eddy Damian. The Legal of Copyrignt according to several International Conventions, Copyright Acts 1997 and its
protection over Books and Publishing Consent, Alumni, Bandung , 1999, page 17.
% Mohamad Arifin, The Theory of Law Philosophy, Critical Analysis on Law Theories. W. Friedman, CV Rajawali,
1990, page 70.
% ibid
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2001 regarding Trademark.

The principle underlying the registration procedure is the fundamental reason of the
particular trademark or brand protection. The registrar shall have the exclusive right in
both economic right and moral right called the rights of trademark and brand design. This
right can prevent other party to fabricate, imitate, or any other irresponsible actions
toward the registered trademarks or the owner This principle is in line with the Recovery
theory®’; the creator is given an exclusive right to exploit the given IPR in order to regain
what he has been worked out.

Fashion, its trademark, as a registered trading product shall be recognized by the
government so that the originality is guaranteed®. The importance of registration is that
written evidence serves as the main evidence. For that reason, Trademark certificate shall
be a strong and firm evidence in Courts™.

In relation to global competitiveness, as the fashion products of creative industry are
growing and are exported, advertising and promotion become easier®®. The fashion
products with the registered trademark and brand shall help the owner in gathering loyal
consumers since they tend to have their orientation on particular trademark. This way, the
customers will easily remember particular product through its trademark®.

That way, the registration of trademark is a significantly crucial way in order to provide
law protection over the fashion product of the creative industry. This concept goes hand in
hand with Reward theory®?; the creator of original design and industry is given a reward,
recognition, and legal protection over the works and his achievements in designing
particular products. The protection itself assures the law certainty for the creators and
owners/inventors of the trademark and prevents violation and criminal action over their
trademark right. This way, they can have legal protection and at the same time customers
shall be protected from piracy and fabricating.

In line with the Incentive theory; incentive is given to stimulate one’s creativity to create
unique, new, original, and useful fashion products with particular trademark and brand®.
This will stimulate the passion of the trademark owner and encourage the development of

*" ibid
% M. Nasir, The Registration of Trademark and Design shall be conducted by The Small-Medium Enterprise in
file://[F:/journal industri kreatif merk
2012/pendaftaran-merek-dagang-dan-desain-logo-perlu-dilakukan-oleh-usaha-kecil-menengah-2453.html.
%9 The eveidences of HIR are divided into written evidence in the form of certificate and vow.opcit, Nina Nurani, IPR
Protection Over The Merchandise Works op.cit. page 6.
8 M. Nasir, The registration of Trademark , ibid.
*! ibid
®2 Nina Nurani ”IPR Protection Over The Merchandise, opcit.
% ibid
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the creative industry.

However, up to this point, not many trademarks have been registered despite its less
expensive fee. Among hundreds small industries of Batik in Yogyakarta, only about 20
industries that have registered their trademarks. The Ministry of Industry has recorded
that only 72 Batik registered trademarks in Indonesia; particularly in Java and Madura®.
The trademark and design owned by the Small and Medium Industry (IKM) in the
Regency of Tegal is still small in numbers®™. Having trademark or brand is one of the
investment barriers for the small entrepreneur, yet through product registration they can
survive from the foreign products invasion. It is now clearly benefited when the fashion
products have their own trademarks. Robert M. Sherwood in Public Benefit Theory®®
states that the owner of fashion products shall be respected and protected by law so that
the creativity can be the fundamental in the industrial growth®’, at the same time serves as
the effort to improve global competitiveness.

Neglected registration by the inventors of the trademark products and designers causes the
less competitiveness in the global market. According to Commercial Advisory
Foundation (CAF), in Indonesia trademark plays the role in improving the industries for
the investment®®. Jeremi Philips and Allison Firth, in “The Absolute Monopoly of The
Market®, argue that the right owner (trademark and designer of the creative industry) shall
have the right to prevent any parties in using their property right in the market under the
applicable law.

One of the barriers in implementing the Trademark Laws, as the implementation of TRIPs,
is that there is gap between the juridical regulation and practical needs in society®. This
condition holds back the hope of the fashion product owner in protecting the works and
causes the lack of global competitiveness.

This case is illustrated in the subsection 18 act 3 of the Laws No 15 year 2001
regarding Trademark stating that the registration of the trademark shall take 9 months as
stated in the subsection 4, act 5 jo act 6 of the Laws No 15 year 2001. In this act, it is
stated that registration requires inspection over the proposal that may take 1 year.

64 The Head of Technical Services Development of the Craft and Batik Center, Handoyo, only 20 Batik Trademarks

have been registered file:///F:/journal industri kreatif merk

2012 /Hanya-20-Merek-Batik-di-Yogyakarta-yang-Terdaftar.htm

% Nanat, The Chief of Depertment of Trade and Commerce,op.cit.

% Robert M. Sherwood, opcit, page 37.

" ibid

88 Jeanne Yaqualine Tani, The Right Protection over Fashion Product Trademark (A Trademark Case Study of Inav by
Intan Avantie in Semarang) Thesis. Notary Department, Postgraduate Program , Dipenogoro University,Semarang, 2010.
® Nina Nurani ”IPR Protection Over The Merchandise, opcit.
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However, in practice it takes 2 to 2,5 years’. During that time, the registrar is not allowed
to market the product while the trademark is under registration process. This condition
inflicts benefit loss to the fashion product owner for it delays the business’. This
condition causes the ineffective function of the protection over the trademark rights. The
registration process and period is susceptible to piracy’?.
Other regulations related to Trademark is referred to Act 27 of the Law No 15 year 2001
discussing the applicable registration fee that shall apply only after the trademark has
been registered’®. Taking this into consideration, if the application is rejected, this means
that any fee paid cannot be refunded (subsection 20 act 1 of the Law No 15 year 2001).
The Law no 15 year 2001 needs to be reviewed in its sanctions for the violator. Currently,
the law regulates it through klatch delict. This means that the violator can only be charged
if the owner proposes a report/klatch. Sudargo Gautama says Sudargo Gautama says that
it is a setback if the sanction and any criminal charges rely heavily on the report. The
more effective way in doing this is that if the public prosecutor can initiate the charge
itself without the report of the owner’*. Therefore, based on the weakness, this Law needs
to be reviewed.

In relation to this, Mochtar Kusumaatmadja, through his Law Development Theory,
defines that the role of law as a society’s renewal media. The law must meet the society’s
culture so that it becomes the regulator in the regularly dynamic changes™. The law
should be responsive and accommodative™ as well in order to create an effective law.
Sunaryati Hartono states that the crucial point of law development comprises the four
following concepts’”: (a). to perfect; (b) to shift into a better and modern system, (c). to
make something that does not exist, and (d). to exclude the existing invalid system
As a responsive and accommodative law, during the review, the Trademark Law shall take
into account the following factors: philosophical,juridical sociological, and
international ®.

Philosophical factor is the basic value, the ideal expected by the owner of the trademark
and design of the fashion products in Indonesia. The value itself is stated in Pancasila; the

™ Unan Pribadi, SH. The Aspect of Intellectual Property Right in The Development of Creative Industry in Indonesia.
Note pad.

™ ibid

2 Unan Pribadi, “The Aspect of Intellectual op.cit.

™ ibid

™ ibid page 27

™ Mochtar Kusumatmadja, op cit,page 4

™ Philippe Nonet and Philip Selznick, Law and Society in Transaction, op.cit page 23.

" Sunaryati  Hartono, The History of Indonesia National Law into National Law System, paper, 1991 in Nina, op.cit.
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balance, democratic characters, justice, and orderliness. Juridical factor. It is industrial
design regulation that binds. It is also government initiative to realize the welfare state so
the government needs to make positive changes so that the regulation meets the
expectation of the fashion product owner and designer. They are potential and may
improve the global competitiveness.

Sociological factor. The regulation of industrial design should accommodate the value
that is adopted by the owner of fashion products, particularly the traditionally creative
works. The works shall represent the typical value of the society because this value is
potential and strategic in improving the global competitiveness.

International factor must be taken into account is the principles of Intellectual Property
Convention and Trademark Law Treaty. These principles have been implemented in the
TRIPs-WTO regulation and are adopted by the Indonesian IPR™ practices regarding the
Trademark regulation.

Since Indonesia has ratified the international conditions, the action of piracy, fabricating,
and other irresponsible actions performed by regional or international society may weaken
and harm the global competitiveness. Therefore, international sanctions and principles®
shall apply for the violators. In addition, law review is required by taking into accounts
the existing barriers through the structural, substantial, and cultural aspects®.

The substantial aspect to be noted is the regulation of IPR that explicitly states the
protection over the product owner, particularly the traditional works, considering this kind
of product has commonly become public’s®®. Other than that, the sanction regulation for
the violator shall be more appropriate if the general klatch is used.

The structural aspect is the institution. The government needs to act strategically in
organizing the IPR institutions, particularly those that are regional. This way, the
institution shall be stronger and are able to function and protect effectively and are
integrated ®. Other than the betterment in institutional registration, this will also
disseminate the registration process in every regions, not necessarily be centred®.

™ Ranti Fauza Mayana, Design Protection related to Indonesia Economic Development in The Free Trade Era, Unpad,
Thesis, Postgraduate Program, 2002 in

% Ibid.

8 In line with the argument of Ranti in The Protection ... op.cit page 377 .

8 Miranda Risang Ayu, Opini, Pikiran Rakyat., 4 December 2007. file:///F:/journal% industri kreatif merk 2012/Hak
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8 Executive Director of IPR Center and Lecturer of Faculty of Law Indonesia University of Islam Yogyakarta,

www.iprcentre.org ; pshki@yahoo.compshki@yahoo.com

84 Agus Sisworiyanto, Chief of Small Industrial Sector, Department of Trade and Commerce Solo, in Nasional
Seminar “Pemberdayaan Hak Kekayaan Intelektual Guna Pengembangan Produk Unggulan Daerah dan Ekspresi

245


file:///F:/journal%25
mailto:pshki@yahoo.com
mailto:pshki@yahoo.com

Through this regional institution, the creative industry is expected to survive and at the
same time monitor any violation®.

Cultural aspect has something to do with the society’s lack awareness in registering their
fashion trademark® due to lack of information regarding the importance of trademark
registration®”. Therefore, information dissemination of Trademark Law is required, as well
as the dissemination of other related regulation in TRIPs-WTO, to the government official,
police official, and society.

Conclusions and Suggestions

Conclusions

In accordance with the free determine principle in TRIPs-WTO, Intellectual Property
Convention principle, and Trademark Law Treaty, IPR trademark protection as the
implementation of TRIPs-WTQO has not fully provided protection over the fashion
products of the creative industry. The less appropriate regulation consists of kind of klatch
for the violator is klatch delict, yet general klatch will be more effective. The other issue
is that there is not yet any spot for regulating the folklore fashion trademark or the
traditional knowledge, which is actually potential and strategic for the development of
creative industry. Finally yet importantly, the issue of regulating the period of extension
that does not consider the kinds of the trademark products.

The Laws No 15 year 2001 regarding Trademark, as the implementation of TRIPs-WTO,
has not been effectively used by the owner of the fashion product. This weakens the
global competitiveness. There are several minor issues regarding this Law, they are
inappropriate substantial regulation, long and complex institutional registration, and the
lack awareness of society regarding the importance of IPR over fashion products, as a
strategic way to improve the global competitiveness.

Suggestions
In accordance with the Free Determine principle in TRIPs-WTO, the government needs to

Budaya Tradisional, Sahid Jaya Hotel, Sabtu , Saturday, 24, 2012. file:///E:/journal industri kreatif

merk2012/minim-industri-kreatif-yang-didaftarkan-hki-19772.htm.

8 Executive Director of IPR Center and Lecturer of Faculty of Law Indonesia University of Islam Yogyakarta, opcit.
% Supanto. The Head of Center of Study Development and IPR Services, Research and Social Responsibility

Institution of UNS Solo. . file:///E:/journal industri kreatif merk

2012/minim-industri-kreatif-yang-didaftarkan-hki-19772.htm.

8 M. Nasir, The Registration of Trademark and Design shall be conducted by The Small-Medium Enterprise, in opcit.
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review immediately the Laws No 15 year 2001. The review may be focused on the
substantial, structural, cultural, philoshopical, sociological, jurisdical, and international
aspects serving as a firm foundation for the owner to protect his creative products. In
addition, the affiliated party needs to disseminate the information; regarding the
regulation of Trademark Law and other related international conditions and conventions
of TRIPs-WTO, to the government officials, law enforcer, and the societies.

Institutional organizing is required to simplify the registrational beuracracy and to create
the opportunity of regional registration by recording the regional officers performing the
task.
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